Congress of the United States

Washington, BE 20510

December 6, 2022

The Honorable Xavier Becerra The Honorable Kilolo Kijakazi
Secretary Acting Commissioner

U.S. Department of Health and Human Services Social Security Administration
200 Independence Avenue, SW 6401 Security Boulevard
Washington, DC 20201 Baltimore, MD 21235

Dear Secretary Becerra and Acting Commissioner Kijakazi:

As policymakers active in supporting foster youth, we write to share our view, based on legal
analysis performed by subject matter experts, that states that take assets of foster youth to
reimburse state costs of care violate federal child welfare and Social Security law. We urge both
the Department of Health and Human Services (HHS) and the Social Security Administration
(SSA) to take immediate action to limit this practice using your existing statutory and regulatory
authority. In addition, we respectfully request to meet with you to understand the steps each
agency will take and the time frame for action to protect these vulnerable youth.

Problem. We are alarmed that state agencies charged with protecting abused and neglected
children routinely make these youth pay for their own care by taking the assets of foster youth
(including Social Security benefits, Supplemental Security Income benefits, Veterans death
benefits, inheritance, savings, property) to reimburse themselves the cost of care, choosing to
augment state financial security rather than use these benefits to meet the needs of the youth.
Further, states typically seize these funds without any notice to the youth or their concerned
adults, such as attorneys, guardians ad litem, or relatives. According to the legal analysis by
subject matter experts submitted by request to the Administration for Children and Families
(ACF) and SSA, these practices violate the state’s fiduciary obligations to the foster youth as
well as federal law.

Foster youth have many academic and developmental needs due to the trauma and instability
experienced from entering and surviving the child welfare system. Research is clear that
addressing developmental needs when children are young capitalizes on the developmental
growth windows and helps mitigate delays more quickly. Older foster youth face great hardship
preparing for independence without family upon aging out of the system. By using the assets of
foster youth to reimburse their legal obligation to care for abused and neglected children, states
choose to improve their own financial well-being rather than to act in the best interest of the
children as charged by federal law. States should use the children’s funds to meet the current
physical health, mental health, and academic needs of youth —that are not already provide by
the agencies— or to conserve assets to meet future needs and improve the transition to
independence.

Existing Agency Authority to Act. States that take the assets of foster youth to reimburse
themselves for their legal obligation to cover child maintenance violate both federal child
welfare and Social Security law. Both HHS and SSA have sufficient existing statutory and
regulatory authority to enforce current federal law to limit greatly the states’ practice of making
abused, neglected, and disabled foster youth pay for their care.



HHS already has the duty to guide, monitor, and ensure that state agencies operate in the best
interest of children, including being clear that taking the assets of foster youth to bolster state
finances rather than well-being of foster youth violates both their requirements to act in the best
interest of the child and to pay for child maintenance as a condition of receiving federal child
welfare payments.

In addition, SSA already has the authority to ensure that representative payees serve as
fiduciaries and to revoke payee status if the representatives operate in their own interest rather
than that of the child. SSA policy already requires that representative payees use benefits for
child maintenance only if those needs are not already provided. SSA policy already prioritizes
an adult with the best interest of the child rather than a state agency in the selection of a
representative payee. SSA policy already requires that the selection of representative payee be
made on an individual basis rather than as a blanket policy by a state child welfare agency that it
serve as the default representative payee. Further, both the Supreme Court and the Social
Security Advisory Board have identified the authority of the Commissioner to clarify whether
states’ use of benefits complies with the fiduciary duties of a representative payee.

As Members of Congress, our expectation is that both HHS and SSA will use their separate
authorities to ensure that state child welfare agencies comply with federal law to protect abused,
neglected, and disabled children.

HHS. Federal statute and regulations give the Administration on Children and Families (ACF)
the authority and duty to ensure that state child welfare agencies serve the best interest of foster
youth, ensure the prudent use of federal funds consistent with legislative intent to support the
youth, and require that states pay for the maintenance costs for foster youth as a condition of
receiving federal child welfare funding.

Statute and Regulations

Best Interest of the Children. Within HHS, ACF and the Children’s Bureau (CB) are the
federal entities with the authority to implement and oversee federal child welfare law. For
example, 45 CFR Sec. 1355.25 promulgated by ACF underscores the primacy of the best interest
of foster children in its outlined Principles of Child and Family Services: “(a) The safety and
well-being of children and of all family members is paramount....;” “(c) Services promote the
healthy development of children and youth, promote permanency for all children and help
prepare youth emancipating from the foster care system for self-sufficiency and independent
living;” and “(d) Services may focus on prevention, protection, or other short or long-term
interventions to meet the needs of the family and the best interests and need of the individual(s)

who may be placed in out-of-home care.”

Authority and Duty to Conduct Oversight. The authority and duty for ACF to conduct
oversight to protect and serve the best interest of children is apparent in both statute and
regulation. For a state to receive federal child welfare funding under IV-E, 42 U.S. Code § 671
of the Social Security Act requires the Secretary to approve state plan, thereby giving the



Secretary oversight authority to ensure state compliance. Moreover, 45 CFR § 1355.34 outlines
ACEF’s authority to monitor state agency adherence to statutory and regulatory requirements:

§ 1355.34 Criteria for determining substantial conformity.

(a) Criteria to be satisfied. ACF will determine a title IV-E agency’s substantial

conformity with title IV-B and title IV-E plan requirements based on the following:
(1) Its ability to meet national standards, set by the Secretary, for the
statewide/Tribal service area data indicators associated with specific
outcomes for children and families;
(2) Its ability to meet criteria related to outcomes for children and families; and
(3) Its ability to meet criteria related to the title IV-E agency’s capacity to
deliver services leading to improved outcomes.

Statute Requires States to Pay for Foster Care Maintenance. Under 42 U.S. Code § 672,
federal law requires that states pay for the maintenance of all youth in care: “each State with a
plan approved under this part shall make foster care maintenance payments on behalf of
each child who has been removed from the home of a relative....” Maintenance is defined to
include room and board under 42 USC § 675(4)(A). As further evidence of this requirement, 42
U.S.C. § 622 requires that state agency plans must “include a description of the services and
activities which the State will fund under the State program carried out pursuant to this subpart,
and how the services and activities will achieve the purpose of this subpart” (emphasis added).
Further, 45 CFR § 75.306 related to Cost Sharing or Matching explicitly prohibits state agencies
from using money other than state funds to pay the cost of care and also specifically prohibits
states’ use of other (non-IV-E) federal funds — such as Veteran benefits, Social Security benefits,
youth savings. Thus, when states take the assets of foster youth to pay for child maintenance,
states supplant state dollars with the children’s dollars in violation of the federal requirement that
states pay the foster care maintenance for all foster children with state funds.

8SA. Federal statute and administrative interpretation, legal precedence, and the independent
federal agency charged with advising the President, the Congress, and the Commissioner of
Social Security regarding Old-Age, Survivors, and Disability Insurance and Supplemental
Security Income all indicate that the SSA Commissioner has the authority to make clear that the
practice of states taking the Social Security and disability benefits of foster youth violates the
fiduciary role of a representative payee.

Statute and Administrative Interpretations

The Social Security Act § 405(j) requires representative payees to act as fiduciaries in the
beneficiary’s best interest. This requirement is reiterated within the SSA Program Operations
Manual System (POMS) GN 00602.001, Use of Benefits section, that specifically requires that a
representative payee exercise discretion for each child beneficiary and apply benefits “in the best
interests of the beneficiary....” Further, POMS GN 00602.001 makes clear that the payee can use
the benefits to pay for current maintenance needs only if those needs are not provided elsewhere;
if current maintenance costs are already paid for — as is the case for children in the custody of
child welfare agencies — then the POMS requires:



“A payee must use benefits to provide for the beneficiary’s current needs such as
food, clothing, housing, medical care and personal comfort items, or for
reasonably foreseeable needs. If not needed for these purposes... the payee must
conserve or invest benefits on behalf of the beneficiary...”) (emphasis added)

In current practice, states operate in their own fiscal interest by using youths’ Social Security and
SSI benefits to reimburse themselves the cost of care rather than in the best of the children.
When a child enters state custody, the government specifically provides maintenance for that
child so that the Social Security or SSI benefits are not needed for the purposes of basic needs;
however, foster youth have many needs that a state cannot fully cover, such as supplemental
interventions and tutoring to address developmental and academic delays or additional mental
health services to mitigate trauma. Further, many disabilities will limit future earnings, making
conservation of children’s benefits a very reasonable foreseeable need. When a state receives
Social Security or SSI benefits as a representative payee on behalf of a foster youth, the state is
not providing a higher level of care to the youth, but rather foisting its own fiscal obligation onto
the child. Were states acting in the best interest of the children, they would use the funds to meet
the multiple current or future needs of foster youth.

The states’ intentional secrecy related to the application for and use of benefits with the
concomitant failure to inform the youth, their attorney or GAL, or their appropriate adults further
demonstrates that states are acting in their own financial interests rather than best interests of the
children. If states were acting as fiduciaries, and in accordance with SSA rules, they would
transparently provide regular accounting of the benefits applied for and received on behalf of the
youth. Given that many states uniformly appoint themselves as representative payee for almost
all youth with Social Security and SSI benefits in order to lessen the states’ costs, states also
violate the requirement that a representative payee exercise discretion for each child beneficiary.
A uniform policy that a state will serve as the representative payee violates the federal
requirement that a payee be selected based on the needs of each specific child.

Finally, § 405() directs the SSA commissioner to “promptly revoke” representative payee
designation if that payee is not acting in the best interest of the beneficiary and to appoint a
representative payee who will use the funds to meet the needs of the child.

Legal Precedent

In its 2003 Keffeler decision,' the Supreme Court explicitly indicated that the SSA
Commissioner has the authority to address whether states’ using foster youths’ Social Security
and disability benefits violates the fiduciary obligations as representative payees under § 405(j):

“Respondents also go beyond the § 407(a) [anti-attachment provision] issue to
argue that the department violates § 405(j) itself, by, for example, failing to
exercise discretion in how it uses benefits, periodically “sweeping” beneficiaries'
accounts to pay for past care, and “double dipping” by using benefits to reimburse

' Washington State Department of Social & Health Services v. Guardianship Estate of Keffeler, 537 U.S. 371
(2003).



the State for costs previously recouped from other sources. These allegations, and
respondents’ § 405(j) stand-alone arguments more generally, are far afield of the
question on which we granted certiorari.... Accordingly, we decline to reach
respondents’ § 405(j) arguments here, except insofar as they relate to the proper
interpretation of § 407(a). Respondents are free to press their stand-alone §
405(j)) arguments before the Commissioner, who bears responsibility for
overseeing representative payees, or elsewhere as appropriate.” (emphasis

added)

Oversight By Independent Social Security Advisory Board

Further, in both 2014 and 2018, the Social Security Advisory Board (SSAB) noted that a state
serving as representative payees for foster youth represents an inherent conflict of interest and
advised SSA to review the representative payee program for foster youth.”? For example, the
remarks of SSAB Chair, Henry J. Aaron, were summarized as: “A conflict of interest occurs
when children are in foster care and the state becomes the payee” (p. 34). Within its
recommendation to establish a centralized process to certify new fee-for-service organizational
representative payees, the report specifically highlighted the conflict of interest of states serving
as representative payees for foster youth:

“Creditor relationships occur in state foster care agencies since those agencies
are often assigned automatically as the rep payee for children in foster care
without an analysis of whether better choices are available.*® As the board’s 2014
annual SSI Statement indicated, this practice is problematic because it creates
conflicts of interest. The interests of state foster care programs may be at odds
with, and possibly in conflict with, the interests of beneficiary/recipient.”’
Particularly with highly vulnerable populations such as children in foster care,
SSA should consider all potential rep payees to find one that will act in the best
interests of the child” (p. 10). (emphasis added.)

Within the report’s section focused on the SSAB’s work to improve the representative payee
program, the report highlighted the need for SSA to conduct a comprehensive review of current
representative payee practices regarding foster youth due to the conflicts of interest and concerns
raised about current practice: “The 2014 statement recommended that SSA conduct a
comprehensive review of the rep payee program as it relates to serving children in foster care in
the most effective way possible” (p. 33).

In closing, we share the position of scholars and advocates that states that use the assets of foster
youth to augment state financial well-being rather than supporting the well-being of foster youth
violate federal Social Security and child welfare law. Both HHS and SSA have substantial
existing authority to immediately limit the practice of states making disabled and neglected
children pay for their own care while failing to provide for their additional needs and plan for
their future security. As Members of the Congress active in supporting foster youth, we know
your agencies take your responsibilities to protect vulnerable youth very seriously, and we want

% Social Security Advisory Board (January 2018). Report: Improving Social Security’s Representative Payee
Program. Washington, DC.



to work with you protect foster youth and ensure states operate with the best interest of foster
youth as required by federal law. We respectfully ask to meet with you to understand how each
agency intends to exercise its authority to limit states’ using foster youth assets to improve state
financial well-being rather than supporting the well-being of foster youth as required by federal
law.

Sincerely,

A Qo> ?;wzﬁ”&/—

Danny K. Ravis Don Bacon
Member of Congress Member of Congress

U4mie Raskin
Member of Congress




